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Marcellus Shale Educational Webinars 
Fall 2009/Winter 2010 Schedule

12/17/09:  Marcellus Shale Legislation & Litigation: A Year in Review.  Ross 
Pifer, Director, The Agricultural Law Resource & Reference Center, Penn 
State University, The Dickinson School of Law. 

1/21/10:  Post Leasing - Considerations of What Happens Next, Lessons 
Learned to Date. Tom Murphy, Educator, Penn State Cooperative 
Extension - Lycoming County.

2/18/10:  Underground Injection Wells as an Option for Disposal of Shale Gas 
Wastewaters: Policies andPracticality.  Karen Johnson, Chief, Ground 
Water & Enforcement Branch, US Environmental Protection Agency (EPA), 
Region 3.

3/18/10: The Impact of Marcellus Shale: What Do the Economic Impact 
Studies Imply? Timothy Kelsey, State Program Leader, Economic & 
Community Development, Penn State University/Cooperative Extension.

To register, go to: 

http://naturalgas.extension.psu.edu/Events.htm

http://naturalgas.extension.psu.edu/Events.htm
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Today’s Webinar

Marcellus Shale Litigation and 

Legislation: A Year in Review

Ross H. Pifer, J.D., LL.M.
Director

Agricultural Law Resource and Reference Center

Penn State University 

The Dickinson School of Law
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Agricultural Law Resource and Reference Center
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Pennsylvania Oil and Gas Law

Áñ[T]he judicial construction of instruments involving 
oil and gas is particularly troublesome.  Pennsylvania 
case law evidences a long and tortured trail of 
attempts to make sense or phrases, parts of phrases, 
and words of art sometimes used in a common sense 
manner and sometimes used with a precise technical 
meaning, and all used in documents sometimes 
drafted with care and sometimes quickly scribbled by 
the litigants themselves.ò ïSymanowski v. Brace, 
2009 WL 3790561 (Pa. Super. Ct. Nov. 13, 2009).

Agricultural Law Resource and Reference Center



Marcellus Shale Litigation and Legislation       
December 17, 2009

7

.

Pennsylvania Oil and Gas Law

ÁñMany oil and gas titles trace to agreements from the 

late 19th or early 20th century . . .  A century ago, a 

farmerôs understanding of how the surface of his land 

would be used to extract the oil and gas lying beneath 

it would be considerably different from the 

understanding of the surface owner today who is 

acutely aware of the increased burdens on the surface 

imposed by modern extraction technology.ò ï

Symanowski v. Brace

Agricultural Law Resource and Reference Center
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2009 Natural Gas Legal Issues

Â Case Law / Litigation
– Validity of Lease Agreement

– Duration of Lease Agreement

– Use of Surface Estate

– Environmental Impacts

– Municipal Regulation

Â Legislation
– Pennsylvania General Assembly

– United States Congress

Agricultural Law Resource and Reference Center
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Validity of Lease Agreement

ÂMinimum Royalty Act litigation

ÂRequest for invalidation of lease 

due to untimely tender of payment

ÂBreach of contract for failure to 

approve lease agreement

Agricultural Law Resource and Reference Center
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Minimum Royalty Act litigation

Â Hundreds, possibly thousands, of landowners 
seek to terminate their lease agreements in 
suits before state and federal courts.

Â General Legal Issue: Does reduction of royalty 
to pay for post-production costs violate 
Pennsylvania minimum royalty statute?

Â Practical Issue: If landowners are successful, 
what is appropriate remedy?

Agricultural Law Resource and Reference Center
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58 P.S. 33 ï

Guarantee of Minimum Royalties

ÁA lease or other such agreement conveying 
the right to remove or recover oil, natural gas 
or gas of any other designation from lessor 
to lessee shall not be valid if such lease does 
not guarantee the lessor at least one-eighth 
royalty of all oil, natural gas or gas of other 
designations removed or recovered from the 
subject real property.

Agricultural Law Resource and Reference Center
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Kilmer v. Elexco Land Services

Â Susquehanna Co. Court of Common Pleas
– March 3, 2009 ïOrder ruled in favor of gas company.

– March 16, 2009 ïOpinion issued.

Â Notice of Appeal filed with Superior Court on 
March 13, 2009.

Â On June 16, 2009, Supreme Court granted 
Petition for Extraordinary Relief.

Agricultural Law Resource and Reference Center
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Kilmer v. Elexco Land Services

Â Argument was heard before Supreme 

Court on September 16, 2009.

– Issue: ñWhether 58 P.S. 33 precludes 

parties from contracting that post-production 

costs be factored into the determination of 

the amount of royalty payable under an oil or 

natural gas lease.ò

Agricultural Law Resource and Reference Center
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Untimely Tender of Payment

ÁSylvester v. Southwestern Energy Production 

Co., 2009 WL 3633835 (M.D. Pa. Nov. 2, 2009).

Á Facts:

ÁOn Dec. 8, 2007, Lackawanna County landowners 

executed a ten year lease for $162.50 per acre.

ÁBonus payment was due on February 6, 2008.

ÁFull payment was tendered on February 29, 2008.

Agricultural Law Resource and Reference Center
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Sylvester v. Southwestern Energy

ÁUntimely payment did not constitute a 

material breach of lease agreement.

ÁPlaintiff can receive benefit of the bargain.

ÁForfeiture is disfavored.

ÁTender was within cure period.

ÁTime was not of the essence.

Agricultural Law Resource and Reference Center
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Breach of Contract for 

Failure to Accept Lease

ÁHollingsworth v. Range Resources, 2009 WL 
3601586 (M.D. Pa. Oct. 28, 2009).
Á Facts:

ÁJune ïHollingsworth received Dear Property Owner 
letter ñofferingò lease bonus of $2,500 per acre.

ÁAugust ïHollingsworth signs lease and returns to 
Range.

ÁDecember ïRange returns lease to Hollingsworth 
stamped óvoid.ô

Agricultural Law Resource and Reference Center
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Hollingsworth v. Range Resources

ÁCourt ruled that contract did not exist.

ÁDear Property Owner letter did not constitute an 

offer.

ÁRange did not sign lease agreement.

ÁBy voiding and returning lease, Range was 

rejecting Hollingsworth offer.

ÁCourt found that delivery of lease agreement 

was irrelevant.

Agricultural Law Resource and Reference Center
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Lyco Better Homes 

v. Range Resources

ÁDistrict Court opinion on May 21, 2009.

ÁCurrently on appeal before United States 

Court of Appeals for the Third Circuit at 

Docket No. 09-2645.

ÁSimilar issue to that in Hollingsworth.

ÁHowever, in this case there is an allegation that 

Range accepted lease before disapproving it.

Agricultural Law Resource and Reference Center
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Duration of Lease Agreement

ÁWhat is meaning of lease term 

providing for agreement to continue 

so long as gas is ñproduced in paying 

quantities?ò

Agricultural Law Resource and Reference Center
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Duration of Lease Agreement

ÁT.W. Phillips v. Jedlicka, 964 A.2d 13 (Pa. 

Super. Ct. Dec. 29, 2008).

Á Facts:

ÁLease was executed in 1928.

ÁLease extended so long as ñoil or gas is produced in 

paying quantities.ò

ÁWells were drilled in 1929, 1986, 2004, and 2005.

ÁJedlicka argued that lease terminated in 1959 

because lease was not profitable in that year.

Agricultural Law Resource and Reference Center
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T.W. Phillips v. Jedlicka

ÁSuperior Court opinion

ÁCourt relied upon Young v. Forest Oil Co.

(Pa. 1899) to apply subjective test.

ÁCourt ruled that Jedlicka had failed to 

carry burden of establishing lack of good 

faith.

Agricultural Law Resource and Reference Center
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T.W. Phillips v. Jedlicka

ÁIssue before Supreme Court:

ÁDid the Superior Court misapply [Young v. 

Forest Oil] by holding that Pennsylvania 

employs a purely subjective test to 

determine whether an oil or gas lease has 

produced ñin paying quantities.ò

Agricultural Law Resource and Reference Center
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Use of Surface Estate

ÁBelden & Blake v. DCNR, 969 A.2d 528 (Pa. 

Apr. 29, 2009).

Á Facts:

ÁBelden & Blake owned leases in state park.

ÁDCNR required ñcoordination agreementò in order to 

use surface estate.

Á Performance bond

Á Double stumpage

ÁBelden & Blake filed suit.

Agricultural Law Resource and Reference Center
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Belden & Blake v. DCNR

ÁSurface Owner v. Subsurface Owner

ÁChartiers Block Coal Co. v. Mellon (Pa. 1893) 

remains Pennsylvania law.

ÁSubsurface owner has right to use of surface 

estate ñas might be necessary to operate his 

estate.ò

ÁUse of surface estate must be reasonable.

ÁBurden to challenge reasonableness is on surface 

owner.

Agricultural Law Resource and Reference Center
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Belden & Blake v. DCNR

ÁDCNR mandate to protect resources

ÁGovernment held to same standard as 

private landowner.

ÁJust compensation required for diminution 

of property rights.

Agricultural Law Resource and Reference Center
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Environmental Impacts

ÁForest Service Employees for Envtl. 

Ethics v. United States Forest Service

ÁSuit filed alleging violation of NEPA for 

failing to conduct appropriate 

environmental analysis before issuing 

Notices to Proceed for drilling in 

Allegheny National Forest.

Agricultural Law Resource and Reference Center
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FSEEE v. US Forest Service

ÁCase settled without participation of industry 

groups.

ÁCourt denied motion to stay settlement.

ÁOn appeal to 3rd Circuit

ÁTerms of settlement are subject of litigation 

in Minard Run Oil Co. v. US Forest Service.

Agricultural Law Resource and Reference Center
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Fiorentino v. Cabot Oil & Gas

ÁDimock landowners have filed suit 

alleging damages from environmental 

contamination.

ÁSuit was filed on November 19, 2009.

ÁSuit seeks injunction, compensatory 

damages, and punitive damages.

Agricultural Law Resource and Reference Center
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Oil and Gas Act Preemption of 
Municipal Regulation

ÁHuntley & Huntley v. Borough of Oakmont
Á Zoning restriction was permitted in R-1 district.

ÁExample of permissible municipal regulation.

ÁRange Resources v. Salem Township
ÁComprehensive regulatory scheme was not 

permitted.

ÁExample of impermissible municipal regulation.

Agricultural Law Resource and Reference Center
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Case Law in 2010 and Beyond

Á Interpretation of Minimum Royalty Act

ÁStandard for ñProduced in Paying Quantities?ò

ÁFurther definition of extent to which municipalities can 
regulate

ÁFocus of litigation shifting from leasing activities to 
drilling activities

Á Environmental suits?

Á Disputes over drilling units?

Á Sufficiency of conduct to convert from primary term to 
secondary term?

Agricultural Law Resource and Reference Center
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Pennsylvania Legislative Issues

ÁLeasing of state forest land

ÁImposition of severance tax

ÁImpact of drilling upon Clean and Green 

status

ÁExpansion of Oil and Gas Conservation Law 

to include Marcellus Shale formation

ÁCounty assessment of mineral estate

Agricultural Law Resource and Reference Center
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Pennsylvania Legislative Issues

ÁSurface ownersô rights

ÁAbandonment of mineral interest

ÁReporting of production data

ÁMetering requirements

ÁIncrease of bonding requirements

ÁExpand presumption of liability for water 

pollution

Agricultural Law Resource and Reference Center
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Federal Legislative Issues

ÁCreation of Congressional Natural Gas 

Caucus

Áña bipartisan effort to educate, promote 

awareness of, and develop policy in 

Congress on the importance of natural gas 

in our nationôs energy portfolio.ò

Agricultural Law Resource and Reference Center
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Federal Legislative Issues

ÁFracturing Responsibility and 

Awareness of Chemicals (FRAC) Act

ÁRepeal exemption for hydraulic fracturing 

in the federal Safe Drinking Water Act

ÁRequire disclosure of chemicals used in 

hydraulic fracturing operations

Agricultural Law Resource and Reference Center
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Resources to Stay Informed

ÁAgricultural Law Center Web site ïNatural Gas 
Exploration Resource Area 

Á Listed under Featured Resources at 
www.law.psu.edu/aglaw

ÁThe Agricultural Law Brief monthly newsletter

Á Subscribe link on left tab of Agricultural Law Center 
home page at www.law.psu.edu/aglaw

Á Archived issues of newsletter available on Agricultural 
Law Center Web site

Agricultural Law Resource and Reference Center

http://www.law.psu.edu/aglaw
http://www.law.psu.edu/aglaw
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Governments’ Roles in Natural Gas 
Development

Questions?

The Agricultural Law Resource and Reference Center 

Ross Pifer, J.D., LL.M., Director

Phone: (814) 865-3723

Email: rpifer@psu.edu

Web: www.law.psu.edu/aglaw

Agricultural Law Resource and Reference Center

mailto:rpifer@psu.edu
http://www.law.psu.edu/aglaw
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Penn State Cooperative Extension

Marcellus Shale Educational Webinars

Please Complete Your Evaluation

By clicking below:
http://www.surveymonkey.com/s/5BLFJGT

Thank you!

http://www.surveymonkey.com/s/5BLFJGT
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Previously Recorded Educational Webinars

What Marcellus Shale Means for PA, Communities, and Citizens 

Considerations in Negotiating a Lease in the Current Economic 
Environment 

Water Use and Water Quality Issues 

Above the Marcellus Shale - Minimizing Impacts to Forests and Wildlife

The Marcellus Shale Resource

Planning for Community Impacts

Governmentsô Roles in Natural Gas Development 

Water Resources Policy Issues 

Marcellus Shale Workforce Needs Assessment

Community Response Options to Marcellus Shale and Energy 
Development

Treatment/Disposal Options for Wastewaters from Shale Gas Drilling 

Leasing and Drilling on State-Owned Lands

The above webinars can be viewed at: 
http://naturalgas.extension.psu.edu/webinars.htm

http://naturalgas.extension.psu.edu/webinars.htm
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Upcoming Educational Webinars 

1/21/10:  Post Leasing - Considerations of What Happens 
Next, Lessons Learned to Date. Tom Murphy, Educator, 
Penn State Cooperative Extension - Lycoming County.

2/18/10:  Underground Injection Wells as an Option for 
Disposal of Shale Gas Wastewaters: Policies and 
Practicality.  Karen Johnson, Chief, Ground Water & 
Enforcement Branch, US Environmental Protection 
Agency (EPA), Region 3.

3/18/10: The Impact of Marcellus Shale: What Do the 
Economic Impact Studies Imply? Timothy Kelsey, State 
Program Leader, Economic & Community Development, 
Penn State University/Cooperative Extension.

To register for one of the above webinars, go to: 

http://naturalgas.extension.psu.edu/Events.htm

http://naturalgas.extension.psu.edu/Events.htm
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Penn State Cooperative Extension

Marcellus Shale Educational Webinars

Please Complete Your Evaluation

By clicking below:
http://www.surveymonkey.com/s/5BLFJGT

Thank you!

http://www.surveymonkey.com/s/5BLFJGT

